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Introduction 

The aim of the fiche is to clarify several aspects of the Commission’s proposal on ex-ante conditionality in response to initial comments from Member States. 

What is the legal basis for ex-ante conditionality?
Pursuant to Article 177 of the Treaty on the Functioning of the European Union (TFEU) the general rules applicable to the Funds and the provisions necessary to ensure their effectiveness shall be defined by the European Parliament and the Council in accordance with the ordinary legislative procedure. 
The purpose of the mechanism laid out in the proposed Common Provisions Regulation for the application of ex-ante conditionalities is precisely to ensure the effectiveness of the policy. The ex-ante conditionalities foreseen in Annex IV are directly linked to cohesion policy investments, which is why the Commission considers that Article 177 TFEU provides a clear legal basis. 
The ex-ante conditionalities are principally based on elements for which there is an existing established basis at EU level, legally binding provisions in EU directives, commitments shared by all Member States in Council decisions and conclusions or international commitments binding the Union. They have been selected on the basis of their specific relevance to the effectiveness of the contribution of the Funds in the applicable cases of investment. 
Over successive programming periods, a number of mechanisms have been introduced to increase the effectiveness and efficiency of cohesion policy. This has involved setting conditions in the regulations for example in relation to macroeconomic conditionality as well as commitments in programmes in relation for instance the implementation of EU Directives or sectoral strategies. 
How will national and regional circumstances be taken into account and the principle of subsidarity respected?
Ex-ante conditionalities should be fulfilled at the administrative level where the relevant responsibility lies. In the case of certain ex-ante conditionalities, this may be the national level (for example in the case of EU Directives), while in other cases it may be the regional level (for example in the case of a regional innovation strategy for smart specialisation or in case of a policy framework for lifelong learning) depending on the institutional context of a given Member State. However, ex-ante conditionalities for which the responsibility for fulfilment is at the national level may also be applicable to regional operational programmes, where certain thematic objectives are supported.
On what basis have the criteria for fulfilment been selected?
The criteria have been selected on the basis of their specific contribution to the effectiveness of the investment financed by the Funds. For example, in the case of most of the EU-Directives only those elements of the Directive are selected which are of direct relevance for the effectiveness of the Funds. In the case of SME support, only those elements of the Small Business Act which are important from the perspective of ensuring an optimal business environment which fosters entrepreneurship have been selected. The criteria are largely based on existing EU level policy processes and commonly agreed minimum requirements. 
What will the Commission’s consistency check consist of?
This process starts with a self-assessment carried out by Member States for the relevant ex ante conditionalities, for the purpose of preparing the partnership contract and operational programmes. The Commission services will then, in the course of examining the programme documents, check the fulfilment of all criteria – which are exhaustive - laid down in Annex IV of the Common Provisions Regulation for the respective ex-ante conditionalities. The purpose of the Commission's check is to satisfy itself that the Member State's self-assessment is soundly-based and consistent.  The Commission will not for this purpose appraise the quality of the strategies required for certain ex ante conditionalities, but will limit its check the fulfilment of the specific criteria. The Commission’s consistency check will build on existing EU level monitoring and reporting mechanisms as well as concrete information reported by Member States. 
How will proportionality be taken into account?
Proportionality is inherent in the proposal since only those thematic ex-ante conditionalities need to be fulfilled which are linked to investment priorities selected by Member States. The greater the concentration of the Fundsthe fewer ex ante conditionalities to be fulfilled. More developed and transition regions will therefore need to fulfil a more limited number of ex-ante conditionalities than less-developed regions. The commission will ensure proportionality in determining any potential consequences of non-fulfilment of the ex-ante conditionalities by taking into account the amounts of funds which could be affected.

Can funding from technical assistance be used to support the fulfilment of the ex-ante conditionalities?
Funding under technical assistance can be used, both under the 2007-2013 and 2014-2020 programming period, to support the implementation of the ex-ante conditionalities. In some cases, for instance in case of ESF support, funding allocated to a thematic objective can also support the fulfilment of the related ex ante conditionalities. This would e.g. be the case for active labour market policies, where the ESF can support the delivery of ALMPs, but also reforms of ALMPs or the set-up of networks with employers and education institutes. 
Will the general ex-ante conditionalities apply to all programmes?
Member States will need to assess all general ex-ante conditionalities whose fulfilment is relevant to the efficiency and effectiveness of investments in their programmes.

Is there duplication between the principles set out in Article 7 of the Common Provisions Regulation and the general ex ante conditionalities on gender equality and non-discrimination?

Article 7 refers to the principles on the promotion of gender equality and the prevention of anti-discrimination in the preparation and implementation of the programmes. These principles have been made operational in different provisions of the Common Provisions Regulation. 
The ex-ante conditionality, however, sets out the minimum requirements which need to be fulfilled ex ante, to ensure that there is an effective implementation and application of a gender equality strategy and of the anti-discrimination directives. 

In the case of the anti-discrimination directives these minimum requirements include institutional arrangements, a strategy for training of staff involved in the implementation of the Funds and measures to strengthen administrative capacity. These minimum requirements aim to ensure that – as is the case for the ex ante conditionalities on State aid and public procurement – Union law is duly complied with in order to limit the need for financial corrections, loss of resources and reduced effectiveness of the interventions due to non-respect of Union law. 
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